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“I Just Got a Loan Participation Offer. 
Now What?”
by John D. Pickering

You’ve just been offered a “piece of the pie” in the form of a participation interest in a loan 
to a borrower with whom you would love to have a direct relationship. You don’t have a 
relationship with the borrower, however, because (a) you are not big enough on your own 
to make loans of the size this borrower wants; (b) the borrower is outside your service area, 
and (c) you do not have a relationship with the banks that do have a relationship with the 
borrower (the participation interest is being offered by a third party broker).
What do you do with the participation agreement that the broker has sent you and which 
they say must be returned within not less than 48 hours, or the deal will go to your compet-
itor down the street?

First, be sure you are familiar with the FDIC’s guidance from late 2015 on managing the 
risks of purchased loan participations. The guidance applies to banks of all sizes, and con-
tains helpful reminders about board approval, credit underwriting, and managing the risks 
of dealing with third parties.

Second, look carefully at the participation agreement, or ask your legal counsel to do 
so. Exactly what does it say that your role will be in this credit, as compared to the other 
parties? Will you receive timely reports on the borrower’s financial condition? What are your 
voting rights as compared to the other banks involved?  At a bare minimum, you will proba-
bly want the right to approve increases in the loan size, reductions in the interest rate, and 
releases of collateral outside the ordinary course of business. Who gets to decide when to 
exercise remedies, and which ones?  How are disputes to be resolved (for example, by arbi-
tration in a far-away location favorable to the bank selling the participation)? Does the lead 
bank have the right to convey its interest to a noninsured depository institution? May the 
lead bank engage in other transactions with the borrower in which you do not participate?  
If so, how are collateral proceeds to be divided in a liquidation?  When litigation arises in 
loan participation transactions, it is often in one of these areas.

Third, put this transaction through the same credit approval process that you would use 
if you were making the loan directly. The FDIC’s guidance says that banks purchasing 
participations should understand the loan type, the obligor’s market and industry, and the 
credit models relied on to make credit decisions. If board (or board committee) approval 
would be required for a direct loan, start that process, and be prepared to demonstrate that 
you understand those factors considered important in the FDIC guidance. This process is 
particularly important if you will be required to make additional credit advances. Does the 
participation agreement give you the right to decline to make additional advances if you 
become dissatisfied with the borrower’s credit quality?

Finally, be sure you have done your due diligence on the bank AND on the third party 
broker seeking to sell you this participation. The FDIC’s guidance on loan participations, as 
well as its general guidance on third party risk management, requires that you determine 
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whether each third party has the financial capacity to meet its obli-
gations, and whether each third party has a satisfactory reputation 
for experience and compliance with laws (including consumer 
protection laws and anti-money laundering requirements). Obvi-
ously, such due diligence should be conducted ahead of time if you 
expect to meet tight deadlines for decision-making. The FDIC says 
that you may not outsource this due diligence.

John D. Pickering is a partner in the Birmingham 
office of Balch & Bingham LLP. He is the leader of 
the firm’s Real Estate, Credit and Commercial Prac-
tice Group. He concentrates his practice on real 
estate and commercial lending, factoring, secured 
transactions, loan restructurings and real estate 
development.

JOBS Act Is Boon to Small Banks, 
But SEC Can Do More
by Neal Wise

These can be nervous times for small, privately held banks. It’s 
acquire or be acquired. You need greater scale to keep up with 
regulatory costs. And a whole variety of factors limit growth.

Thankfully, the Securities and Exchange Commission gave com-
munity banks and other small companies a rare bit of good news 
last year. The SEC expanded Regulation A, a provision of the 1933 
Securities Act that provides certain exemptions from SEC registra-
tion and other flexibility for private stock issuers.

A common issue encountered by non-public community banks 
exploring mergers and acquisitions or looking to raise additional 
capital is the limited number of exemptions from federal securities 
law that a bank must satisfy in order to offer its stock. Traditionally, 
a bank that did not want to go through the hassle of an IPO could 
not offer stock to more than 35 “unaccredited” investors. (This is 
defined as anyone with less than $1 million in net worth, exclusive 

of residence, or $200,000 in annual income.)

Further, these traditional exemptions mean the securities will be 
restricted and cannot be transferred by the shareholder for up to 
a year, adding a layer of illiquidity to this type of capital. All of this 
can greatly limit the field of target banks in an M&A deal or dim the 
prospects that a stock offering will be successful.

The SEC’s Regulation A allows a limited amount of privately issued 
securities to be unrestricted. But before last year’s reform, such 
securities were essentially capped at $5 million. Under the expan-
sion commonly known as Regulation A+, banks and bank holding 
companies can issue up to $20 million in unrestricted securities 
to an unlimited number of individuals across the country in what is 
known as a Tier 1 offering.

The new flexibility, which was mandated by the Jumpstart Our 
Business Startups Act (JOBS) Act in 2012, was in part designed to 
allow startups to appeal to a wider scope of investors. But the new 
rules can also benefit community banks looking to strengthen their 
capital base. Regulation A+ also allows Tier 2 offerings of up to 
$50 million, yet those come with more reporting and compliance 
obligations.

Is Regulation A+ perfect? Not by any stretch of the imagination. The 
$20 million and $50 million caps should be higher, and implemen-
tation of the JOBS Act encountered bureaucratic resistance that 
resulted in a watered-down rule that fails to live up to its potential.

But the added flexibility still offers numerous advantages.

For example, for small banks with between $100 million and $200 
million in assets looking to grow into a more sophisticated opera-
tion, Regulation A+ can be a promising opportunity to cast a wider 
net for potential investors. Even for larger organizations that may 
be looking to cross the $1 billion asset mark via an acquisition, a 
Regulation A+ offering can be combined with a cash component 
to create an attractive offer for a smaller target bank — especially 
one with a diverse shareholder base.
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In a perfect world, the SEC would have gone further with Regula-
tion A+. Community banking organizations may find that the $20 
million limit on Tier 1 offerings limits the exemption’s usefulness.
And while a Tier 2 offering of up to $50 million is available, it 
comes with more reporting and compliance obligations.

The SEC should consider raising the cap on Tier 1 offerings under 
Regulation A+ to fulfill Congress’ intention under the JOBS Act that 
smaller organizations truly have greater access to capital.

This article was originally published in the American Banker. 

Neal Wise is an associate in Jones Walker’s Bank-
ing & Financial Services Group where his practice 
focuses on the representation of financial institu-
tions, such as banks and bank holding companies, 
and on the transactional and general corporate 
needs of other corporate clients.

CHAPTER 13: 
The Devil Resides in the Details
by J. Heath Loftin

Many bankers that are reasonably seasoned recognize that the 
bankruptcy system is very nuanced and often confusing. Much like 
the tax system, the Bankruptcy Code and its interpretive case law 
is known for offering exceptions to the exceptions to the applica-
ble rules. In fact, it is not uncommon for licensed attorneys to be 
unpleasantly surprised by their experience when, without prior 
experience, they decide to undertake representation in a lone 
bankruptcy matter.

This issue is unsurprisingly compounded when there is not a uni-
form application of a rule between bankruptcy jurisdictions. In the 
legal world, this is what we call a “split.” In my recent experience 
representing lenders in the financial industry, one area in which 

such a split and multiple rule exceptions has lead to confusion is 
in the context the treatment of secured debt related to a debtor’s 
personal residential real property in a Chapter 13 setting.
In general, and of course, with exception, a Chapter 13 debtor is 
allowed to modify terms on a number of types of secured debts in 
his or her bankruptcy plan. One such exception to this rule is that, 
generally, a claim secured solely by the debtor’s residential real 
property may not be modified. This is often referred to as the “an-
ti-modification provision.” Of course, the term “generally” is used 
due to the fact that there is an exception to this exception.

That is, many client representatives that I have dealt with do not 
realize that there is an exception to the exception provided by the 
anti-modification provision. More specifically, if the terms of the 
applicable loan are such that the related debt will mature within 
the course of debtor’s Chapter 13 plan, the debtor can choose to 
bifurcate the debt into secured and unsecured portions, paying 
the secured portion of the debt through the Chapter 13 process 
and receiving a discharge of the unsecured portion of the debt 
remaining if the debtor ultimately completes the bankruptcy plan 
and receives an order of discharge. Conversely, if the terms of the 
debtor’s loan are such that the related debt will mature after the 
conclusion of the bankruptcy plan, the secured claim cannot be 
modified, and the related debt is not discharged by the entry of a 
general discharge order. 

However, the Bankruptcy Code does not specifically speak to 
the applicability of discharge in the instance in which a debtor is 
subject to a secured claim related to his or her personal residence 
that can be modified due to its maturity within the Chapter 13 plan 
period but chooses not to proceed as such. For example, after 
successful completion of a Chapter 13 plan, does a debtor receive 
a discharge of such a secured debt when his or her Chapter 13 
only refers to the secured debt to indicate that it will be paid 
outside of the plan, i.e. that payments will continue to be made 
directly to the secured creditor?

The answer, it seems, is that it depends on where that debtor files 
for bankruptcy protection. As recently as June 2015, a Florida 
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bankruptcy court has said that no discharge would enter in such a 
situation due to the fact that the applicable debt was not “provid-
ed for by the plan” and is, therefore, “left unaffected.” A number 
of bankruptcy courts have taken similar positions, such as those in 
Pennsylvania and Washington D.C. However, certain other courts 
have broadly concluded that the mere reference to a secured 
debt and the notation that it will be paid outside of the Chapter 13 
plan indicates that the debt has been “provided for” in the plan 
such that the debt will be discharged upon successful completion 
of the plan and the entry of a general discharge order. 

For those financial institutions doing business in the southeast 
portion of the United States, it is interesting to note that the Elev-
enth Circuit Court of Appeals, which has jurisdiction over Alabama, 
Georgia and Florida, does yet not appear to have directly provid-
ed an opinion as to its position on this issue. Thus, the question 
still remains as to whether it would take the position maintained 
by its subordinate court in Florida. The issue also seems to remain 
unaddressed by the appellate courts holding jurisdiction over 
the remaining states in the southeastern United States, although 
non-controlling language in states such as North Carolina indicate 
their potential inclination toward the broader interpretation in 
favor of discharge allowance. 

Recognizing that most professionals in the banking industry are 
not going to have a die-hard grasp of the intricacies of the bank-
ruptcy system - lawyers need a reason for our existence - perhaps 
the biggest take-away from this analysis is that, when dealing 
with secured residential mortgage debt in Chapter 13 bankruptcy, 
while the allowable treatment of that debt may be fairly consistent 
among courts, the potential dischargeability of such debt and, 
thus, the resulting ramifications of the same, may still vary from 
state to state. Thus, the proverbial devil is in — or, perhaps more 
appropriately resides in — the details.

J. Heath Loftin is a partner in the Montgomery, 
Alabama office of Reynolds, Reynolds & Little, 
LLC. His practice includes the representation 
and advisement of financial institutions, lenders, 

landlords, bankruptcy trustees and various creditors in a wide 
variety of areas, including troubled debt, loan workouts, secured 
transactions, fraudulent transfers, discharge objections, prefer-
ence actions, administrative claims and proceedings, mortgage 
foreclosure, title review and correction, replevin, lender liability, 
and landlord/tenant rights. 

Internal Investigations and 
Cooperation with Authorities: 
Best Practices
By Maibeth J. Porter and John N. Bolus

In a speech on May 13, 2015, Andrew Ceresney, director of the 
division of enforcement at the Securities Exchange Commission, 
stated that “the bar has been raised for what counts as good 
corporate citizenship in the last 15 years or so,” and that “inter-
nal investigations have become a common, clear best practice 
for a company that discovers significant potential misconduct.”  
The SEC is not alone in its view, both in terms of the conduct 
of an internal investigation and the sharing of the results with 
appropriate regulators. Boards and executive management must 
understand that a thorough internal investigation has become a 
baseline when it comes to communicating details about apparent 
misconduct to authorities such as state banking departments, the 
Federal Reserve, the FDIC, the CFPB, the Department of Justice, 
the SEC, or to other regulators with jurisdiction. Although a thor-
ough investigation may not relieve a bank from fines or penalties, 
there can be substantial value to the bank if it shows exemplary 
cooperation. Ideally, the bank will be able to demonstrate that its 
investigation and response have assisted in mitigating harm, led 
to stronger controls, and resulted in discipline of a wrongdoer. A 
well-run investigation is essential if the bank is to establish itself 
as a trusted corporate citizen that should not receive an inordinate 
penalty or a penalty at all.

THE INTERNAL INVESTIGATION
One factor that leads authorities to look favorably on an institution 
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is whether a compliance program or tool led to a self-reporting 
of a violation of law. The bank promptly must endeavor to know 
certain details of what occurred, who was involved, the extent of 
the damage, and whether the conduct may be attributed to the in-
stitution. In the current legal environment, a bank can be liable for 
a wide range of actions by its employees, and institutions should 
determine what their employees are doing before others do.

Some practical considerations in initiating an internal investiga-
tion:

• In-House v. Outside Counsel. If the bank has in-house 
counsel, that counsel’s familiarity with the institution can 
lead to an efficient investigation in certain instances. Many 
banks do not have in-house counsel, however. Regardless, it 
frequently is preferable to use outside counsel since there is 
a risk of perceived bias by in-house counsel, and familiarity 
with employees may hinder rather than assist in the investi-
gation. It also is easier to establish and protect the privilege 
with outside counsel, who should not be in the position of 
wearing multiple hats. Obviously, the bank should ensure that 
outside counsel is experienced and independent in terms of 
the conduct at issue.

• Conflicts of Interest. Lawyers for the bank who interview 
officers or other employees should give so-called “corporate 
Miranda,” or “Upjohn,” warnings that (1) the attorney rep-
resents the bank and not the individual, (2) the bank controls 
the attorney-client privilege and may disclose comments 
made by the employee without the employee’s consent, (3) if 
appropriate, that the bank has agreed to disclose the state-
ments made by the employee to the authorities or auditors, 
and (4) that the subject of the interview should be kept confi-
dential. There are distinct considerations about whether the 
bank should offer to provide separate counsel to officers or 
employees, which must be determined in light of applicable 
by-laws and/or insurance provisions, among other guidance. 

• Privilege and Work Product. Counsel’s conduct of an inter-

nal investigation generally will be shielded from discovery by 
the attorney-client privilege and/or work product protection. 
The privilege protects communications with counsel for the 
purpose of providing legal advice, while the work product 
protection extends to documents created in anticipation of 
potential litigation. The bank may choose to waive these 
protections in reporting to authorities, or it may structure a 
report that does not waive these protections. Certain banking 
statutes actually allow limited disclosure of privileged infor-
mation without waiving the privilege generally.

Joint defense or common interest agreements with counsel 
for individuals could consume another article. The bank must 
weigh whether to enter into a joint defense agreement to 
protect the privilege. These may not be desirable if the bank 
already has determined that it will be providing the results of 
the investigation to authorities.

COOPERATION
There is much to say about the tools available to authorities that 
may reward cooperation. These range from no charges at all, to 
non-prosecution or deferred prosecution agreements, to merely 
a reduction in penalties or fines. Authorities want cooperation, 
among other reasons, because it assists them in building a better 
case against an individual wrongdoer.  The quality of the cooper-
ation and demonstration that the institution is a “good citizen” at 
the executive management and board level play a large role in the 
authority’s decisions about pursuing the institution or rewarding it 
for its assistance and responsible conduct. 

Notably, several enforcement bodies recently have clarified that 
the essence of cooperation is the disclosure of facts (not priv-
ileged information) known to the company about the conduct 
under review, including (1) how and when it occurred, (2) who 
promoted and approved it, (3) who was responsible for committing 
it, and (4) where those individuals are located.  

CONCLUSION
A thorough internal investigation of potential misconduct is an 
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expected part of good corporate citizenship. The investigation - as 
a self-policing act - should be assessed by the bank to determine 
whether and how to self-report, remediate, and cooperate with 
the appropriate regulatory or enforcement authorities.

Maibeth Porter is a founding 
shareholder at Maynard Cooper 
and member of the Product Liability, 
Banking Litigation and Appellate 
& Post-Verdict practices. John is 
a shareholder and co-chair of the 
Financial Institutions, Corporate 
Governance & Fiduciary Litigation practice at Maynard Cooper.

Banking by a Scout’s Motto: 
BE PREPARED
By Michael Fant

Regulatory enforcement actions are finally on the decline but be 
careful not to let that trend and improved market conditions fool 
you; be prepared. Regulators are exerting greater force on finan-
cial institutions and are not shying away from issuing hundreds 
of enforcement actions every year. The clear message is that the 
leadership at regulated financial institutions needs to be cognizant 
of the lending and even marketing aspects of the institution.

According to research from Deloitte University Press, in recent 
years certain identifiable issues have more frequently raised the 
ire of the regulators and been the driving forces behind enforce-
ment actions. In large and mid-sized institutions, violations of the 
Federal Trade Commission Act, specifically Section 5, are prime 
targets for enforcement actions and dovetail with the efforts of the 
CFPB. By this time, most financial institutions recognize that the 
CFPB is an emerging threat in the regulatory context. The CFPB 
“aim[s] to make consumer financial markets work for consumers, 
responsible providers, and the economy as a whole.” In doing so, 
the CFPB has frequently issued enforcement actions pertaining 
to deceptive or unfair practices. In 2015, the CFPB instituted 56 

actions. While that is a relatively small number, the number of 
enforcement actions per year from the CFPB has been increasing 
each year. In 2011, when the CFPB was created it did not issue an 
action; in 2012, it issued seven enforcement actions; in 2013, the 
CFPB quadrupled its efforts and issued 25 actions; and in 2014, it 
issued 33 actions. With CFPB enforcement actions on the rise and 
the severity and cost of all regulatory enforcement actions staying 
high, now is the time for financial institutions and their leadership 
to prepare for and prevent regulatory involvement to the greatest 
extent possible.

As Deloitte noted, the OCC which supervises large banks recently 
stated that, “Risk management weaknesses predominantly asso-
ciated with operations, [the Bank Secrecy Act or the Anti-Money 
Laundering Act], compliance, internal controls, and credit are driv-
ing concerns in matters requiring attention . . . and enforcement 
actions.” Among mid-sized institutions, however, financial sound-
ness appears to be a more pressing issue—nearly 45 percent of 
the severe [enforcement actions] issued against these institutions 
since 2000 stemmed from weaknesses in financial soundness, 
either of the institution or the [holding company].”

The Federal Reserve System, the FDIC, the OCC, and the National 
Credit Union Administration issued 583 enforcement actions in 
2014. Not surprisingly, of those 583, the majority came from the 
FDIC. The FDIC supervises more than 6,000 FDIC-insured state 
chartered banks that are not members of the Federal Reserve 
System and FDIC-insured branches of foreign banks. The FDIC 
also supervises those institutions’ officers, directors, employees, 
controlling shareholders, agents and certain other categories of 
associated individuals. 

The FDIC has broad and deep authority to impact its supervised 
institutions and will pursue enforcement actions against those 
financial institutions and individuals for a wide range of causes 
including, “violations of laws, rules, or regulations, unsafe or un-
sound banking practices, breaches of fiduciary duty, and violations 
of final orders, conditions imposed in writing or written agree-
ments.” When the FDIC or any regulator initiates an enforcement 
action, depending on the extent of the action, the consequences 
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for officers, directors, and the institution can be severe. 
In fact, since 2009, there has been a “steep increase in the dollar 
amounts of Civil Money Penalties and restitutions” which “sug-
gests that the cost of doing business is rising.” Regulators may not 
be filing as many enforcement actions but they are clearly hitting 
institutions where it hurts – the bottom line.

How the regulatory agencies achieve their regulatory goals, 
however, is somewhat of a mixed bag. The FDIC, for example, is 
prone to issuing cease and desist orders more often than the oth-
er regulators. Between 2000 and 2014, 43 percent of the FDIC’s 
enforcement actions were cease and desist orders. By contrast, 
the Federal Reserve System “has made minimal use of C&D 
Orders” opting instead to issue Formal Agreements in 74 percent 
of its enforcement actions. The OCC’s numbers demonstrate that 
it uses Formal Agreements in 30 percent of its actions and cease 
and desist orders in another 23 percent. 

The simple, preliminary steps listed below may seem too basic 
to have an impact; however, they may pay dividends in the future 
in preventing or dealing with an enforcement action. The first 
pertains to financial institutions that reach across federal district 
lines and especially across state lines. In those situations, make 
sure that the institution’s documents are clear as to where it is 
headquartered and under which state’s law it operates. Doing so 
will prevent confusion about the standards of conduct to which 
officers and directors are held and will eliminate issues of venue 
in the event of a severe regulatory action. Second, ensure that 
the institution’s basic functions are audited or reviewed for legal 
compliance. Have qualified counsel or other appropriate advi-
sors check to validate that the loan policies are up to date, that 
underwriting is sufficient, and that “rubber stamps” are not in play. 
Doing those things, while potentially tedious initiatives, may help 
prevent regulatory interference in the institution’s operations and 
could ultimately head off a potential enforcement 
action before it comes to realization. Be prepared. 

Mike A. Fant is a trial and appellate lawyer at 
Waller Lansden Dortch & Davis, LLP in Birmingham.

Elevated Risk Posed by 
Technology Service Providers  
By Mike Morris, CISA, CISSP

You can’t control the weather, but believe it or not, you may be 
held responsible for it, even if it’s all the way across the country. 
Here’s why. 

When Superstorm Sandy hit the northeast in 2012, it had big reper-
cussions for the financial industry, especially community banks. And 
while that storm is long gone, board members and top managers 
of many banks are unaware that they may be held accountable for 
the fallout from future disasters – whether natural or man-made. 

First, let’s time-travel back to 2012, when Superstorm Sandy hit a 
critical bank vendor’s processing facility in New Jersey. Even after 
moving operations to its backup facilities, problems persisted at 
the critical vendor. The vendor had issues related to compatibility 
and configuration at the backup facilities, which meant that it was 
unable to recover its services within a reasonable timeframe. This 
impacted some community banks for nearly two weeks. 

That was a huge wake-up call for financial institutions using 
third-party service providers, especially technology service pro-
viders (TSPs.) But a surprising number of financial institution upper 
management and board members don’t realize that next time – 
they will be held responsible. New federal guidance makes clear 
that banks must be sure the TSPs they hire to process transactions 
or handle data remain up and running no matter what. On top of 
regulatory risk, there is also the reputational risk if a vendor’s re-
covery issues impact your customers, and transactional risks if key 
transactions cannot be completed in a timely manner.

UPDATED RULES 
In February of 2015, the Federal Financial Institutions Examination 
Council (FFIEC) issued a new Business Continuity Planning Hand-
book. Appendix J of this IT Exam Handbook says: 

“Financial institutions should recognize that using such provid-



BOARDBRIEFS • JULY/AUGUST 2016 8

ers does not relieve the financial institution of its responsibility 
to ensure that outsourced duties are conducted in a safe and 
sound manner. The responsibility for overseeing outsourced 
relationships lies with the financial institution’s board of direc-
tors and senior management.”

In other words, the next time a hurricane – or anything else – im-
pacts a vendor, both that vendor and the banks that hired it will be 
on the hook. More than a year and a half after the handbook was 
issued, many financial institutions seem unaware that their Busi-
ness Continuity Planning (BCP) must include assurance that its TSPs 
are resilient; they must be able to recover IT systems and return 
them to normal operations within a specified timeframe. 

The handbook adds that well-defined relationships with TSPs are 
essential to this required resilience. Financial institutions must 
exercise due diligence in contracts, monitor their TSP’s activities 
and make strategic considerations throughout the process. Banks 
must also be sure that the vendors have alternatives if systems fail 
– AND have the capacity to continue delivering essential services. 
This resiliency must be tested and reviewed annually. Any issues 
identified during this testing must be remediated and retested. 
This testing should dovetail into a financial institution’s own testing 
activities.

The guidance includes previous iterations of best practices, and 
also adds a few new requirements and enhanced areas the previ-
ous guidance provided.

DUE DILIGENCE, CONTRACTS AND ONGOING MONITORING
Reviewing the guidance, the areas of due diligence, contract and 
ongoing monitoring have not changed much. However, we have 
noted that at some of our clients, the due diligence for acquiring 
new applications and services is typically not documented in policy 
and there is not a formally documented process for evaluating 
whether the vendor should be included on the bank’s critical ven-
dor list. Proper vetting of new vendors is critical, as companies lose 
any negotiation power with the TSPs when they sign a contract. 
Evaluating the TSP’s business continuity activities prior to signing 
the contract and ensuring that you can contractually obtain subse-
quent information, through contractual “right to audit” clauses, are 
critical.

TSPs should be conducting the same activities related to BCP as 
their financial institution customers, including performing a busi-
ness impact analysis, a business risk assessment, and implement-
ing controls to mitigate risks identified during the risk assessment 
process wherever possible. Ensuring that these activities are being 
performed at the TSP is the responsibility of the financial institution.

TESTING REQUIREMENTS
Coordinating the testing of the financial institution and the TSP 
is critical in ensuring a smooth recovery, especially in instances 
where a regionalized disaster could impact both parties. Financial 

institutions must also ensure the adequacy of the testing performed 
by the TSP, especially to ensure that the TSP has the capacity to 
fully recover all of its customers.

CYBER RESILIENCE
Disruption need not be caused by a natural disaster. The same ap-
plies to cybersecurity. Financial institutions and their vendors must 
also identify and mitigate cyber threats to their data and infrastruc-
ture, and have strong response procedures. These risks include 
malware, insider threats, data or systems destruction/corruption, 
communications disruption, and simultaneous attack on financial 
institutions and TSPs. As such, the financial institution and the TSPs 
should consider the following mitigating controls:

• Data backup plans;
• Data integrity controls;
• Independent, redundant communications providers;
• Layered anti-malware strategy;
• Enhanced disaster recovery planning, which include 

the possibility of simultaneous attacks;
• Increased awareness of potential insider threats;
• Enhanced incident response plans reflecting the 

current threat landscape; and,
• Prearranged forensic experts and incident manage-

ment services.

Keep in mind that attacks can take seconds. The 2016 Verizon 
Data Breach Investigations Report says Web app attacks made up 
almost half (48 percent) of all security incidents in financial services. 
It can take hackers minutes – sometimes just seconds – to steal 
data, but in more than half the cases (54 percent) it took victims 
weeks to realize what happened. You may have options in place 
to combat this at your financial institution, but what about your 
vendors? 

NOW WHAT? 
So what should a community bank do, especially if it has limited 
resources? 

Managers and directors must set the tone at the top and clearly 
communicate the bank and TSPs’ roles as components of the 
nation’s critical infrastructure. Each must clearly define roles and 
responsibilities as well as a continuous improvement approach. 
And make sure vendors document their cyber resilience.

Remember that due diligence/due care begins upfront and is a 
continuous process. You must ensure that you and your customers 
will not be impacted by a TSP that has not properly 
prepared for the worst. Otherwise, you may end 
up in the eye of not just a real storm, but also a 
regulatory one. 

Mike Morris, CISA, CISSP, is systems partner at 
Porter Keadle Moore.
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Possible Revival of Secondary 
Market for Manufactured  
Home-Only Loans
by William (“Bill”) Matchneer 

There is hope for a revived secondary market for home-only (versus 
home and land) manufactured home loans.  Congress in 2008 
established a duty for the Fannie Mae and Freddie Mac to serve 
three underserved markets: manufactured housing, affordable 
housing preservation, and rural areas. The purpose of this duty was 
to increase the number of mortgage investments and improve the 
distribution of investment capital available for mortgage financing in 
those markets. Beginning in 2010 the FHFA began to evaluate the 
extent to which Fannie Mae and Freddie Mac have complied with 
the “duty to serve underserved markets” and to rate the extent of 
compliance. 

In December 2015, the FHFA issued a proposed rule that would 
implement HERA’s duty to serve provisions. Again, the statute 
establishes a duty for Fannie Mae and Freddie Mac to facilitate a 
secondary market to improve the distribution of mortgage financing 
for very low, low, and moderate-income families in the manufac-
tured housing, affordable housing preservation, and rural housing 
markets. 

Under the proposed rule for manufactured housing, duty-to-serve 
credit would be provided for loans that Fannie Mae and Freddie Mac 
are already undertaking when financing manufactured housing units 
that are titled as real estate. There is no equivalent language for 
manufactured home-only (chattel) loans.  According to the proposed 
rule, this is because real estate loans perform better, have greater 
borrower protections, and have lower default rates than chattel 
loan. However, the proposed rule did invite public comment on 
whether the final rule should authorize duty-to-serve credit for Fan-
nie Mae and Freddie Mac to purchase chattel loans on a voluntary 
pilot basis. 

Approximately 70 percent of manufactured homes purchased today 
are financed through chattel loans.  Therefore, there has been con-
siderable effort by the industry and its supporters to encourage both 

Fannie Mae and Freddie Mac to establish pilot programs for chattel 
loans. The author sits on the board of managers of the Manufac-
tured Housing Institute’s (MHI) Financial Services Committee. As a 
group, we not only submitted a lengthy comment letter on the FHFA 
rule but also invited representatives of both Fannie Mae and Freddie 
Mac to discuss the chattel issue at an MHI meeting this past May. 
While Fannie Mae’s presentation was helpful, Freddie Mac’s repre-
sentatives seemed truly committed to establishing a pilot program 
for chattel lending.

Not long after the May meeting, Freddie Mac distributed a charter for 
a Manufactured Housing Initiative Task Force (MHIT) to various select 
people. This was followed by an invitation to the first meeting of the 
MHIT, which was held in Reston, Va. on July 19. There were probably a 
dozen Freddie Mac staff at this meeting, as well as mortgage bankers, 
public interest representatives, several MHI staff and several members 
of MHI’s Financial Services Committee. The discussions were brisk 
and serious, and we all left the meeting feeling that Freddie Mac is 
genuinely committed to finding a way to resume purchasing chattel 
loans. The plan is for the discussions to continue for the next two years, 
primarily by conference call. While the scope and structure of such a 
Freddie Mac program will have to be worked out over time, there is 
great hope that this process will eventually result in a long overdue 
secondary market recovery for manufactured housing chattel loans.

Since the secondary market for manufactured housing chattel loans 
disappeared over a decade ago, many institutional lenders have left 
the chattel market.  Those that remain tend to be industry specialty 
lenders who hold their loans in portfolio.   However, if our efforts with 
Freddie Mac succeed in restoring the secondary market we are aiming 
for, we expect that banks with either direct or correspondent relation-
ships with Freddie Mac will have a viable avenue to consider adding 
long-term fixed rate manufactured housing chattel loans to the list of 
products they offer. 

Bill Matchneer is a senior attorney at Bradley in 
Birmingham. His practice focuses on matters involving 
the CFPB, HUD, manufactured housing finance, and 
other governmental agencies, as well as other issues 
impacting commercial and residential mortgage 
lenders and servicers.
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Pre-M&A Punchlist 
by Michael Rediker

A merger transaction is a consequential event in the life of a 
financial institution. As with anything of great importance, it is ad-
visable to enter a transaction with your “eyes wide open.” If your 
institution is a potential buyer or seller, your management team 
and board should take certain steps to prepare for entering the 
merger and acquisition (M&A) arena.

POTENTIAL BUYER

• Have a strategic plan. Regularly review your plan and deter-
mine if M&A is a realistic growth avenue.

• Ensure that acquisition of a given target would “square” with 
your institution’s strategic vision.

• Discuss your appetite for offering cash vs. your stock in an 
acquisition.

• Are you inclined to offer cash? Determine your comfort level 
with decreased capital ratios.

• Inclined to offer stock? Determine your comfort level with 
dilution to ownership and earnings per share.

• Hire third party professionals to assist your bank (attorney, 
investment banker, etc.).

• “Prime the pump” with your regulators to keep them abreast 
and ascertain the likelihood, timing and conditions of deal 
approval.

• Discuss philosophically how to achieve necessary cost 
savings without alienating your new employees and commu-
nities.

• At all times, management and the board should maintain strict 
confidentiality.

POTENTIAL SELLER

• Have a strategic plan. Regularly review your plan and deter-
mine if an exit is better for your shareholders than remaining 
independent.

• Valuations may be obtained from a third party for a sense of 
your institution’s worth whether as an ongoing concern or in 
an M&A context.

• Sell now or later? (Part One) Does your current financial con-
dition put your bank in a position of strength in sale negoti-
ations? Are you putting your “best foot forward” by going to 
market today?

• Sell now or later? (Part Two) Is the current M&A environment 
conducive to a sale? Are valuations high or low by historical 
standards?  

• If an exit is pursued, decide on the method of sale. An auction 
process is different from one-on-one negotiations with a 
selected potential buyer and each method has pros and cons.

• Determine your appetite for accepting cash vs. a buyer’s 
stock.

• Determine potential impediments that might scare off a buyer 
such as asset quality issues, costly change-of-control con-
tracts or a severe data processing termination penalty.

• Hire third party professionals to assist your bank (attorney, 
investment banker, etc.).

• At all times, management and the board should maintain strict 
confidentiality.

CONCLUSION
The foregoing are some high-level items for your board to discuss 
as you consider dipping your toe in the M&A waters. While each 
potential transaction is unique, these are issues fairly common to 
all deals. Answering some of these questions and hiring capable 
third-party representation should help prepare your institution if it 
decides to be active in the M&A world.

Michael G. Rediker, CFA is an investment banker 
with Porter White & Company in Birmingham. He 
routinely provides M&A and other advisory services 
to community banks across Alabama. He can be 
reached at (205) 458-9135 or rediker@pwco.com.

Michael Rediker || rediker@pwco.com

15 Richard Arrington, Jr. Boulevard North 

Birmingham, AL 35203 | 205.252.3681

Porter White & Company 
Investment Banking Since 1975

(We stopped selling bonds in 1993.)

M&A Advisory

Capital Strategies

Fairness Opinions

Valuations

Workout Consulting

Planning and Analysis

Find out more by visiting pwco.com
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THE SAME SHOULD BE SAID  
FOR YOUR LAW FIRM.

YOUR BANK IS  
DRIVEN BY INNOVATION.

butlersnow.com LAW ELEVATED
In compliance with Alabama State Bar requirements, no representation is made that the quality of the legal 
services to be performed is greater than the quality of legal services performed by other lawyers.

Tax Credits: Another Opportunity
by David Kinman

Too often, some bankers may assume their bank lacks the size, 
personnel or expertise to get involved in tax credit transactions. 
Tax credits provide unique opportunities to finance a host of proj-
ects that might not otherwise be feasible from historical buildings 
to affordable housing to businesses in low-income communities 
or that serve essential community needs. Such projects benefit 
communities and create jobs throughout Alabama, while providing 
a healthy financial return and Community Reinvestment Act ben-
efits to Alabama banks. With the right advisors, banks of all sizes 
may want to consider whether these transactions make sense for 
them.

Through somewhat obscure provisions of the Internal Revenue 
Code, the federal government provides public subsidies for 
private capital investments that historically have been efficient and 
successful to stimulate, among other things, affordable housing, 
low-income community businesses, and historic preservation 
projects, through, respectively, Low-Income Housing Tax Credits, 
New Markets Tax Credits, and Historic Tax Credits. Additionally, 
certain state tax credits exist and may expand in the future. While 
it takes a good deal of particularized expertise to understand all 
the nuances of these programs, simply put, depending on the 
program, the ultimate investor invests capital and in exchange 
therefore receives a corresponding dollar-for-dollar reduction in 
its state or federal income tax liability. Combined, the various state 
and federal credits have brought hundreds of millions of dollars 
in various forms of capital investment to the state of Alabama and 
have spun off unquestionable benefit in various forms of economic 
benefit related thereto. 

Tax credit programs inevitably create the need for credit and other 
banking products, both in the form of loans and ongoing deposit 
and other banking relationships, and thus present a host of oppor-
tunities for banks. Additionally, benefits under the Community Re-
investment Act are available for both loans and equity investments 
involving most tax credits. Further, with respect to certain federal 
programs, notably the New Markets Tax Credit, Alabama presents 

a unique opportunity for involvement by banks because the state 
of Alabama has historically been underserved by the federal New 
Markets Tax Credit. As a result, Community Development Entities 
(the private investment firms that actually make the equity invest-
ments under New Markets) are heavily incentivized to make New 
Markets equity investments in Alabama. When all of the potential 
opportunities are combined, an enterprising Alabama bank that 
invests some time and effort to educate itself and its personnel on 
tax credits could be uniquely positions to benefit from a business 
development perspective in the future, while simultaneously 
decreasing its tax liability and increasing its CRA ratings.

But how can a smaller bank that lacks the resources and benefits 
of one of the large, money center banks, participate in the tax 
credit world?  While certain money center banks do have large 
affiliate investment arms or tax credit departments that specialize 
in the nuances of specific tax credit programs, a number of advi-
sors exist to advise and assist smaller banks looking to participate 
in tax credits on both the debt and equity sides of any transac-
tion. Accountants, consultants, attorneys, syndicators and other 
advisors can assist in formulating any bank’s tax credit investment 
policy and implementing such a policy in connection with under-
writing and effecting specific transactions. 

Such an implementation strategy can be done in a personalized, 
case-by-case approach, to where any given bank can have a 
customized plan for an effective tax credit strategy. Under that 
approach, when the next opportunity for a tax credit transaction 
appears, whether in the form of a new affordable housing devel-
opment, a historic preservation project, or an equity investment 
into a qualified business with a positive community impact, your 
financial institution will be ready to act upon that opportunity and 
benefit for years to come.

As a member of the Finance and Real Estate 
Group and Business Services Group at Bulter 
Snow, David Kinman focuses his practice on 
financial services, business and commercial trans-
actions, real estate law, commercial lending, and 
mergers and acquisitions.


